Title 50—Wildtife and Fisheries

CHAPTER 1—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

SUBCHAPTER B—TAKING, POSSESSION, TRANS-
PORTATION, SALE, PURCHASE, EXPORTATION
AND IMPORTATION OF WILDLIFE

PART 17-—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

Determination That the Tan Riffle Shell is
an Endangered Species

AGENCY: Fish and Wildlife Service, In-
terior. .

ACTION: Final rulemaking.

SUMMARY : The Director, U.S. Fish and
Wildlife Service issues a rule which de-
termines the tan riffle shell (Epioblasma
walkeri) to be an Endangered species
because of the likelihood that this mus-
sel could become extinct within the fore-
seeable future.

DATES: The amendments will become
effective on September 26, 1977.

FOR FURTHER INFORMATION CON-
TACT: :

Mr. Keith M. Schreiner, Associate Di-
rector—Federal Assistance, Fish and
Wildlife Service, U.S. Department of
the Interior, Washington, D.C. 20240
(202-343-4646) .

SUPPLEMENTARY INFORMATION:
The Director, US. Fish and Wildlife
Service (hereinafier the Director and the
Service, respectively) hereby issues a
rulemaking pursuant to Section 4 of the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543; 87 Stat. 884: herein-
after the Act) which determines the tan
rifie shell (Epioblasma walkeri) to be
an Endangered species.

BACKGROUND

On September 26, 1975, the Service
published a proposed rulemaking in the
FEDERAL REGISTER (40 FR 44329) advising
that sufficient evidence was on file to sup-
port-a determination that the tan riffie
shell was an Endangered species as pro-
vided for by the Act. That proposal sum-
marized the factors thought to be con-
tributing to the likelihood that this
mussel could become extinct within the
foreseeable future; specified the prohibi-
tions which would be applicable if such
a determination were made; and solicited
comments, suggestions, objections and
factual information from any interested
person. .

Section 4(h) (1) (A) of the Act re-
quires that the Governor of each State,
within wiich a resident spectes of wild-
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life is known 1o occur, be notified and
¢ provided 90 days to comment bhefore
iny such species is determined to be &
Chreatened species or an Endangered
;pecies. Letters were sent to the Gover-
aors of Virginia, Kentucky, and Tennes-
see on June 25, 1976, notifying them of
the proposed rulemaking. Such letters
were inadvertently not sent at the time
of the proposed rulemaking in 1975.

SumMArRY OF COMMENTS AND
RECOMMENDATIONS

Section 4(b) (1) ¢C) of the Act requires
that a “* * * summary of all comments
and recommendations received * * * be
published in the FPEDERAL REGISTER prior
to adding any species to the List of En-
dangered and Threatened Wildlife.”

In the September 26, 1975, FEDERAL
REGISTER proposed rulemaking (40 FR
44329) and the related press release, all
interested parties were invited to sub-
mit factual reports or information which
might contribute to the fdrmulation of
a final rulemaking.

Comments were received from three
States and one individual. In a letter
dated July 19 from Governor Julian M.
Carroll, the State of Kentucky did “not
wish to register any opposition to the
action” and considered the tan riffle shell
to be restricted to the Red River, in Lo-
gan and Simpson Counties, Kentucky,
in rather limited numbers. The State of
Virginia, according to Earl J. Shiflet of
the Office of the Governor in a letter
dated July 14, 1976, did not have suffi-
cient information available regarding the
status of this mussel in Virginia to make
a judgment as to whether it should be
designated Endangered pursuant to the
Act. However, this State did not believe
that overharvesting was an immediate
danger. The State of Tennessee, in a
letter dated September 16, 1976, from
Harvey Bray, Executive Director, Ten-
nessee Wildlife Resources Agency, sup-
ported the listing of Epioblasma walkeri
“based on its limited occurrence in the
Clinch, Powell and Duck Rivers and its
rapid rate of disappearance.” They fur-
ther recommended that the Department
of the Interior “do all possible to imple-
ment, in cooperation with States, a real-
istic program aimed at water quality
improvement as the prime means of
effecting a recovery program for En-
dangered mussels and habitats; encour-
age designation of acceptable compre-
hensive classification and nomenclatural
terms, and distribution and population
data; and that immediate research be
coordinated to determine management
procedures (relating to impoundment ef-
fects, commercial and scientific mussel
use, and to industrial, municipal, and
agricultural practices) which will best
assure perpetuation of these mussels.”

The Service received a report on the
status of Epicblasma walkeri from Dr.
David H. Stansbery, Museum of Zoology,
The Ohio State University, Columbus,
Ohio, which resulted from contract 14-
16-0008-755. This report (RF 37 12 Final
No. 6, October 1976, The Ohio State Uni-
versity Research Foundation, 1314 Kin-
near Road, Columbus, Ohio 43212) sum-
marized the synonymy, taxonontic status,
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diagnostic characteristics, former dis-
tribution (a rather general distribution
in medium small to large streams in both
the Cumberland and Tennessee¢ sys-
tems), the present distribution (Middle
Fork Holston River above South Holston
impoundment, Red River of the Cumber-
land system, Clinch River and the Duck
River from Wilhoite Mill downstream to
Columbia) and threats. Threats include
sewage effluent from Marion, Chilhowie
and other communities in the middle
fork Holston, The TVA Columbia Dam,
if completed, would inundate the entire
Duck River population of the mussel.

CONCLUSION

After a thorough review and con-
sideration of all information available,
the Director has determined that the tan
rifie shell is in danger of extinction
throughout all or a significant portion of
its range due to one or more of the
factors described in Section 4(a) of the
Act. This review amplifies and substanti-
ates the description of those factors in-
cluded in the proposed rulemaking (40
FR 44329) . Those factors are as follows:

1. The present or threatened destruc-
tion, modification, or curtailment of its
habitat or range. The tan rifle shell is a
pearly mussel and it exemplifies a well
known characteristic of its genus (Epio-~
blasma) : It characteristically inhabits
riffle areas of medium to large streams.
Species adapted to live in such riffie areas
are particularly wvulnerable to power
dams because of the voluminous, rapid
water flow, as well as to pollution because
of their large oxygen requirement. About
a third of the three dozen Epioblasma
species are presumed extinct.

The tan rifie shell formerly had a
rather genera] distribution in medium
small to large streams in both the Cum-
perland and Tennessee River systems, It
is presently found only in the lower Red
River of the Cumberland system in Ken-
tucky and Tennessee, the middle fork of
the Holston River in Virginia, possibly
the Stones River in Tennessee where ‘it
would be very rare, the Duck River in
Tennessee from Wilhoite Mill down-
stream to Columbia, and the Clinch
River in Virginia and Tennessee where it
is very rare. It is endangered in all of
these rivers by pollution, including mine
acid and municipal wastes. Pollution
problems include low dissolved oxygen
below Adairville and untreated effiuent
from a meat packing plant in the Red
River system; mercury and lead in the
middle fork of the Holston; low dissolved
oxygen at Murfreesboro in the west fork
Stones River; and lead, mercury, and a
history of accidental spills of fly ash and
sulfuric acid in the Clinch River. It is
further endangered by channelization of
the upper Clinch and by the TVA dam
being constructed on the Duck River at
Columbia. This dam will inundate and
thereby extirpate the Duck River popu-
lation.

Information on the mechanism by
which physical and chemical factors
jeopardize Epioblasma and other genera
of mussels appeared in the “Proceedings
of a Symposium on Rare and Endangered
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Molluscs of the U.S.”, Fish and Wildlife
Service, Federal Building, Fort Snelling,
‘Twin Cities, Minnesota 55111, August 10,
1971, and “Greater Adaptability of
Freshwater Mussels to Natural Rather
than to Artificial Displacement” by Marc
J. Imlay, which appeared in the Nautilus
(1972, 86:76-79) . In general, the mussels
were demonstrated to be hetter adapted
to naturally occurring stresses than to
artificial ones. For example, 25 trans-
planted mussels (the result of dredging)
lay on their sides and were disoriented
in a stream where other mussels had re-
oriented after natural storms had
washed them downstream.

Information on water quality appeared
in material supplied by the Virginia
State Water Control Board, Southwest-
ern Regional Office; Division of Water
Quality, Kentucky Department for Nat-
ural Resources and Environmental Pro-
tection; Proposed Criteria for Water
Quality, Volume I, October 1973, U.S.
Environmental Protection Agency,
Washington, D.C. 20460; and Water
Resources Data for Tennessee Water
Year 1975, U.S. Geological Survey TN
75 1.

2. Overutilization for commercial,
sporting, scientific, or educational pur-
poses. This species appears on Appendix
I of the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora because it is threatened
with extinction and could enter into pre-
viously unregulated intermational com-
merce. The impact of this commerce
(pearl button-and Japanese cultured
pear!l industry) on the tan rifie shell,
while significant, is relatively minor,
however, compared to the impact on
mussel species with thick shells,

3. Disease or predation. Not appli-
cable for this species.

4. The inadequacy of existing regula-
tory mechanisms. No regulations cur-
rently exist pertaining to the protec-
tion and conservation of this species
other than the prohibitions against in-
ternational trade that apply to species
such as E. walkeri which are on Ap-
pendix I of the Convention on Interna-
tional Trade in Endangered Species of
Wild Fauna and Flora. These regulations
provide no protection against taking for
domestic purposes.

5. Other nalural or manmade factors
affecting its continued existence. During
the mid-1950s the Asian clam, Corbicula
manilensis, was introduced into the Ten-
nessee River system. Corbiculea has
spread throughout the Tennessee River
system where it has replaced many beds
of native mussels including the tan rifie
shell. A square yard of bottom frequently
contains hundreds of individual Asian
clams. Information on Corbicula ap-
peared in the ‘“Proceedings of a Sympo-
sium on Rare and Endangered Molluscs
of the U.S.”, US. Fish and Wildlife
Service, Federal Building, Fort Snelling,
Twin Cities, Minnesota 55111, August 10,
1971.

EFFECT OF THE RULEMAKING

The effects of these determinations
and this rulemaking include, but are

-

not necessarily limited to, those di:
cussed below. Endangered Species reg
ulations already published in Title 50 ¢
the Code of Federal Regulations se
forth a series of general prohibitior
and exceptions which apply to all Er
dangered species. The prohibited reg.
lations referred to above, which pertai
to Endangered species, are found :
§17.21 of Title 50 and, for the cor
venience of the reader, are reprinte
below:

§ 17.21 Prohibitions,

(a) Except as provided in Subpart A -
this part, or under permits issued pursua:
to §17.22 or § 17.23, it iz unlawful for ai
person subject to the jurisdiction of ti
United States to commit, to attempt -
commit, to solicit another to commit or -
cause to be committed, any of the ac
described in paragraphs (b) through (.
of this section in regard to any endangerc
wildlife.

{b) Import or export. It is uniawful -
import or to export any endangered wilc
life. Any shipment in transit through t}
United States is an importation and s
exportation, whether or not it has entere
the country for customs purposes.

(e} Toke. (1) It is unlawful to take e:
dangered wildlife within the United State
within the territorial sea of the Unite
States, or upon the high seas, The hig
seas shall be all waters seaward of tt
territorial sea of the United States, excej
waters officially recognized by the Unite
States as the territorial sea of another com
try, under international law.

(2) Notwithstanding paragraph (c) (1) ¢
this section, any person may take endangere
wildlife in defense of his own life or tt
lives of others.

(8) Nothwithstanding paragraph (c¢) (1
of this section, any employee or agent ¢
the Service, any other Federal land mar
agement agency, the National Marine Pist
eries Service, or a State conservation agenc
who Is designated by his agency for suc
purposes, may, when acting in the cours
of his official duties, take endangered wila
life without a permit if such action is neces
sary to:

(1) Aid a sick, injured or orphaned speci
men; or

(1i) Dispose of a dead specimen; or

(iil) Salvage a dead specimen which ma
be useful for scientific study; or

{iv) Remove specimens which constitut
a demonstrable but nonimmediate threat t
human safety, provided that the taking i
done in a humane manner: the taking ma
involve killing or injuring only if it has nc
been reasonably possible to eliminate suc
threat by live-capturing and releasing, th
specimen unharmed, in a remote aresa.

(4) Any taking pursuant to paragraph
{c) (2) and (3) of this section must b
reported in writing to the United State
Fish and Wildlife Service, Division of La:
Enforcement, P.O. Box 19183, Washingtor
D.C. 20038, within 6 days. The specime:
may only be retained, disposed of, or salvage:
in accordance with directions from the Serv
ice.

‘“(5) Nothwithstanding paragraph (c)(1
of this section, any qualified employee o
agent of a State Conservation Agency whicl
is a party to a Cooperative Apreement wit)
the Service in accordance with section 6(c
of the Act, who is designated by his agenc:
for such purposes, may, when acting in th
course of his official duties take Endangere«
Specles, for conservation programs in ac
cordance with the Cooperative Agreement
provided that such taking is not reasonabl;
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anticipated to result in: (1) the death or

nt disabling of the specimen; {ii)
the removal of the specimen from the State
where the taking occurred; (iii) the in-
troduction of the specimen so taken, or of
any progeny derived from such & specimen,
into an area beyond the historical range
of the species; or (iv) the holding of the
specimen in captivity for a period of more
than 45 consecutive days.”

(d) Possession and other acts with unlaw-
fully taken wildlife. (1) It is unlawful to
possess, sell, deliver, carry, transport, or ship,
by any means whatsoever, any endangered
wildlife which was taken in viclation of para-
graph (c) of this section.

Ezample., A person captures a whooping
crane in Texas and gives it to a second per-
son, who puts it in a closed van and drives
thirty miles, to another location in Texas.
The second person then gives the whooping
crane to a third person who is apprehended
with the bird in his possession. All three
have violated the law—the first by illegally
taking the whooping crane; the second by
transporting an illegally taken whopping
crane; and the third by possessing an illegally
taken whopping crane.

(2) Notwithstanding paragraph (d)(1) of
this section, Federal and State law enforce-
ment officers may possess, deliver, carry,
transport or ship any endangered wildlife
taken in violation of the Act as necessary
in performing their official duties.

(e) Interstate or foreign commerce. It is
unlawful to deliver, receive, carry, transport,
or ship in interstate or foreign commerce, by
.any means whatsoever, and in the course of
a commercial activity, any endangered wild-
life.

(1) Sale or offer for sale. (1) It is unlawful
to sell or to offer for sale in interstate or for-
eign commerce any endangered wildlife.

(2) An advertisement for the sale of en-
dangered wildlife which carries a warning
to the effect that no sale may be consum-
mated until a permit has been obtained from
the U.S. Fish and Wildlife Service shall not
be considered an offer for sale within the
meaning of this subsection.

The determination set forth in this
final rulemaking also makes the tan
rifie shell eligible for the consideration

provided by Section 7 of the Act. That

Section reads as follows:

The Secretary shall review other programs
administered by him and utilize such pro-
grams in furtherance of the purposes of this
Act. All other Federal departments and agen-
cies shall, in consultation with and with the
assistance of the Secretary, utilize their au-
thorities in furtherance of the purposes of
this Act by carrying out programs for the
conservation of endangered species and
threatened specles listed pursuant to section
4 of this Act and by taking such action
necessary to insure that actions authorized,
funded, or carried out by them do not jeopar-
dize the continued existence of such en-
dangered species and threatened species or
result in the destruction or modification of
habitat of such species which is determined
by the Secretary, after consultation as ap-

propriate with the affected States, to be
critical.”
The Director has prepared, in con-

sultation with an ad hoc interagency
committee, guidelines for Federal agen-~
cies for the application of Section 7 of
the Act. Proposed regulations were pub-
Hished regarding Section 7 (42 FR 4868;
January 26, 1977). When this rulemak-
ing becomes effective, all Federal agen-
ecles will be required to meet their re-
sponsibilities under Section 7 of the Act,

RULES AND REGULATIONS

and where appropriate, utilizse the con-
sultatien procedures contained in Sec-
tion 7 guides and the proposed regula-
tions.

Regulations which appear in Part 17,
Title 50 of the Code of Federal Regula-
tions were first published in the FEDERAL
ReEecIsTER of September 26, 19756 (40 FR
44412), and provide for the issuance of
permits to carry out otherwise prohibited
activities involving Endangered or
Threatened species under certain cir-
cumstances.

NATIONAL ENVIRONMENTAL PoLICY ACT

An environmental assessment has been
prepared and is on file in the Service’s
Washington Office of Endangered Spe-
cies. It addresses this action as it involves
the tan riffie shell. The assessment and
the public comments received on this
rulemaking are the basis for a decision
that these determinations are not major
Federal actions which would signifi-
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cantly affect the quality of the human
environment within the meaning of Sec-
tion 102(2) (C) of the National Environ-
mental Policy Act of 1969.

(Endangered Species Act of 1973
1531-1543; B7 Stat. 884).)

This final rulemaking was prepared by
Dr. Marc J. Imlay, Ofice of Endangered
Species.

NoTE—~—The Department of the Interior has
determined that this document does not con-
tain a major proposal requiring preparation
of an Economic Impact Statement under

Executive Order 11949 and OMB Circular
A-107.

Dated: May 10, 1977.

LYNN A. GREENWALT.
Director, Fish and Wildlife Service.

According, § 17.11 of Part 17 of Chap-
ter 1 of Title 50 of the U.S. Code of Fed-
eral Regulations is amended as follows:

1. By adding the tan riffie shell to the
list under “Clams” as indicated below:

(U.S.C.

8pecies Range
Status When Special
L Known Portion of range listed  rules
Common name  Scientific name  Population distribution where threatened
or endangered
Riffle shell, tan. . Epioblasma walkeri. NA Virginia, Ten- Entire. __._._..... E 2T NA

nessee,
Kentucky.

[FR Doc.77-24431 Filed 8-22-77;8:45 am]
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